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1. Ap dung phap luat trong viéc xt ly Ky luat Lao
dong

1.1. Can ctr ap dung cac hinh thirc xtr ly ky

luat déi véi NLD

a. Can ctwr vao cac quy dinh caa B¢ Luat B LuatLao ding 2012,
Lao déng 2012: bt

®  “Pidu 125: Hinh thirc x ly ky luat lao dong
- Khién trach.

- Kéo dai thoi han nang lvong khéng qua 06

thang; cach chtrc.
- Bo Ludt Lao ddng 2012,
- Sathai Diéu126

Hinh thre x ly ky luat sa thai

- NLD c6 hanh vi trém cép, tham 6, danh
bac, cb y gay thwong tich, s dung ma tuy
trong pham vi noi lam viéc, tiét 16 bi mat kinh
doanh, bi mat cdng nghé, xam pham quyén
s& hiru tri tué clia ngwoi st dung lao déng,
c6 hanh vi gay thiét hai nghiém trong hoac
de doa gay thiét hai dac biét nghiém trong vé
tai san, lgi ich ctia ngwoi st dung lao dong;

- NLD bj xtr ly ky luat kéo dai thdi han nang
lwong ma tai pham trong thoi gian chwa xoa ky
luat hodc bi xt ly ky luat cach chirc ma tai

pham. B Ludt Lao déng 2012,

e  Taipham la trwong hop ngudi lao dong 1ap lai Piéu127
hanh vi vi pham da bj xtr ly ky luat ma chuwa
duwoc xda ky luat;
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- NLD tw y bd viéc 05 ngay cdng dén trong 01
thang hodc 20 ngay cong don trong 01 ndm
ma khong cé ly do chinh dang.

Céc trwdng hop dwoc coi la ¢é ly do chinh
dang bao gdm: thién tai, hoa hoan, ban than,
than nhan bi dm c6 xac nhan cla co s& kham
bénh, chiva bénh cé thdm quyén va céac
trrdng hop khac dwoc quy dinh trong ndi quy
lao déng.”

b. Can ctr vao Néi quy lao déng hop phap cua
doanh nghiép

Tinh chét bét budc cta noi quy lao déng:

- NSDLD st dung ttr 10 nguoi lao déng tré [én
phai c6 nodi quy lao ddng bang van ban.

Noi quy lao dong hop phap phai théa man

céc diéu kién sau day:

- NGi dung clia ndi quy lao dong:

= Thoi gi¢’ lam viéc, thoi gid’ nghi ngoii;

= Trat tw tai noi lam viéc;

= An toan lao dong, vé sinh lao dong & noi
lam viéc;

= Viéc bado vé tai san va bi mat kinh doanh, bi

mat cdng nghé, s& hivu tri tué cla nguoi
str dung lao dong;

= Cac hanh vi vi pham ky luat lao dong cua
nguoi lao dong va cac hinh thire xt ly ky
luat lao dong, trach nhiém vat chat.

B Ludt Lao dong 2012,
Dieu119

B Ludt Lao dong 2012,
Diéu 120
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- Trinh tw dang ky ndi quy lao déng:

= Tham kh&o y kién cla tb chirc dai dién tap
thé lao dong tai co s6.

= Nguoi str dung lao dong phai dang ky noi
quy lao ddng tai co’ quan quan ly nha nwéc
vé lao dong cp tinh.

= Trong th&i han 10 ngay, ké tir ngay ban
hanh néi quy lao dong, nguwdi st dung
lao ddng phai ndp hd so déng ky ndi quy
lao dong.

= Trong thdi han 07 ngay lam viéc, ké tw
ngay nhan duoc hd so déng ky ndi quy lao
doéng, néu ndi quy lao ddng co quy dinh trai
v&i phap luat thi co’ quan quan ly nha nwéc
vé lao dong cap tinh théng bao, huéng dan
ngwoi st dung lao ddng stra ddi, bd sung
va dang ky lai.

e Ho so dang ky ndi quy lao dong
= N&i quy lao ddng

= Van ban x&c nhan y kién cla té chirc dai
dién tap thé lao dong tai co s&

= V&n ban dé nghi co quan quan ly nha
nwéc vé lao dong cép tinh dé dang ky noi
quy lao dong
®  Ban hanh ndi quy lao dong
e Noi quy lao déng phai duwoc théng bao dén
ngwoi lao dong va nhivng ndi dung chinh phai
duoc niém yét & nhitng noi can thiét tai noi
lam viéc.

B Ludt Lao dong 2012,
Diéu 150

B Ludt Lao dong 2012,
Diéu 119, khodn 4
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1.2. Cac hinh thirc xtr ly ky luat lao dong

Khién trach.

Kéo dai thdi han nang lvong khéng qua 06
thang; cach chtrc.

Sa thai: NSDLD dwoc ap dung hinh thire xtr ly
ky luat sa thai trong cac trwdng hop sau

NLD c6 hanh vi trém cép, tham &, danh bac, ¢
y gay thwong tich, st dung ma tuy trong pham
vi noi lam viéc, tiét 16 bi mat kinh doanh, bi mat
cong nghé, xam pham quyén s& hiu tri tué cta
NSDLD, c6 hanh vi gay thiét hai nghiém trong
hoac de doa gay thiét hai dac biét nghiém trong
vé& tai san, loi ich cia NSDLD;

NLD bj xtr ly ky luat kéo dai thoi han nang lwong
ma tai pham trong thdi gian chwa xoa ky luat
hodc bj xt ly ky luat cach chirc ma tai pham.

Tai pham la trwdng hop NLD 1ap lai hanh vi vi
pham da bj xt ly ky luat ma chwa dwoc x6a ky
luat theo quy dinh tai Diéu 127 ctia BLLD 2012;

NLD tw y bd viéc 05 ngay cong don trong 01
thang hodc 20 ngay coéng dén trong 01 nam
ma khoéng cé ly do chinh dang (Cac trwong
hop dworc coi la cé ly do chinh dang bao gém:
thién tai, hoa hoan, ban than, than nhan bj 6m
c6 xac nhan cla co s&@ kham bénh, chira
bénh cé thdm quyén va céc trwdng hop khac
dwoc quy dinh trong ndi quy lao dong).

B Ludt Lao dong 2012,

Diéu125
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1.3. Nhitng diém can lwu y khi xt ly ky luat
lao dong Ludt Bdo hiém xd hoi
sy an s s A ~ Diéu 94
e Thoi hiéu xur ly ky luét lao déng
- La thoi han dwoc xac dinh tir thoi diém xay e
N . % L.z . ghiain
ra hf':mh vi vi pham dén txho’l diém ban hanh Nghi dinh - Chinh phi
quyét dinh ky luét. Cu thé B Luat Lao dong  quyétdinh1111/
2012 quy dinh nhw sau: Quyét dinh - Bdo hiém
3 Xahoingay
- Thoi hiéu xt ly ky luat lao déng t6i da la 06  25/06/20171
thang, ké tr ngay xay ra hanh vi vi pham;
tredng hop hanh vi vi pham lién quan tryc
tiép dén tai chinh, tai san, tiét 16 bi mat céng
nghé, bi mat kinh doanh ctia NSDLD thi thoi
hiéu x ly ky luat lao dong téi da la 12 thang.

- Khi hét thoi gian quy dinh trén, néu con
thoi hiéu dé& x& ly ky luat lao déng thi
NSDLD tién hanh x& Iy ky Iuat lao déng
ngay, néu hét thoi hiéu thi dwoc kéo dai thoi
hiéu dé x ly ky luat lao déng nhung téi da
khong qué 60 ngay ké tr ngay hét thoi gian
néu trén.
®  Nguyén tic xtr ly ky luat lao déng Bé Ludt Lao déng 2012,

L _ Dieu189
- NSDLD khéng duwgce xir ly ky luat trong cac

trwd'ng hop sau:

= Khéng dwoc xt Iy ky luat lao dong dbi g4 1uatiaoding2012,
véi NLD dang trong thoi gian sau day:  Diéu6

= Nghi 6m dau, diéu duéng; nghi viéc
duwoc sw ddng y ctia NSDLD;

= Pang bj tam giv, tam giam;
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= Pang chd két qua clia co quan c6 thdm
quyén diéu tra xac minh va két luan dbi voi
hanh vi vi pham dwoc quy dinh tai khoan 1
Diéu 126 ctia Bd Luat Lao dong 2012;

= Lao dong ni co thai, nghi thai san; NLD
nudi con nhé duéi 12 thang tubi.

= NLD vi pham ky luat lao dong trong khi

mé&c bénh tdm than hodc moét bénh khac
lam mét kha nang nhan thirc hodc kha
nang diéu khién hanh vi cia minh

- Khéng dwoc ap dung nhiéu hinh thire xt ly

ky luat lao déng déi véi mdt hanh vi vi pham

ky luat lao déng.

- Khi mét NLD ddng thoi ¢d nhiéu hanh vi vi

pham ky luat lao dong thi chi ap dung hinh thirc

ky luat cao nhéat twong tng véi hanh vi vi pham

nang nhét.

Khi xt ly ky luat lao déng, NSDLD khéng

dworc thwe hién cac hanh vi sau:

- Xam pham than thé, nhan pham cta NLD.

- Dung hinh thirc phat tién, cét lwong thay

viéc xt ly ky luat lao dong.

- Xt ly ky luat lao dong dbi véi NLD c6 hanh

vi vi pham khéng dwoc quy dinh trong ndi quy

lao dong.

Tham quyén xtr ly ky luat

- NSDLD la doanh nghiép, co quan, td chirc,

hop tac x&, hé gia dinh, ca nhan co6 thué

B Ludt Lao dong,,
Diéu 153
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muwén, st dung lao dong theo hop ddng lao
doéng; néu la ca nhan thi phai co nang lwc
hanh vi dan sy day da

1.4. Trinh tw, tha tuc x ly ky luat lao dong B Ludt Lao déng 2012,
- Diéu123
- NSDLD phai chitrng minh dwoc 16i clia NLD

- Phai cé sy tham gia clia té chirc dai dién
tap thé lao dong tai co s&

- NLD phai c6 mat va coé quyén tw bao
chira, nho luat sw hoac nguwdi khac bao
chiva; trudng hop la nguwdi dwdi 18 tudi thi
phai co sy tham gia clia cha, me hodc nguoi
dai dién theo phap luét

- Viéc x& ly ky luat lao dong phai duoc lap
thanh bién ban.
1.5. H6 so’ xtr ly ky luat lao dong
- Bién ban s viéc xay ra;
- Ban twong trinh ctia NLD;*
- Thong bao moi hop ky luat lao dong gtvi NLD;
- Van ban chirng minh 16i ctia NLD;
- Bién ban hop ky luat lao dong;®
- Quyét dinh ky luat lao dong;®

- Cac van ban cé lién quan khac.

* MAu: Ban twong trinh cia NLD
5 MAu Bién ban hop xi Iy ky luat
® M&u Quyét dinh ky luat lao dong
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2. Ap dung phap luat trong viéc yéu cau boi
thuong trach nhiém vat chat (boi thuong thiét

hai) doi voi NLD
2.1. Can c yéu cau boi thwong thiét hai

e NLP lam hw hdng dung cu, thiét bi hodc c6
hanh vi khac gay thiét hai tai sdn ctia NSDLD

e NLD lam mét dung cu, thiét bi, tai san cua
NSDLD hodc tai san khac do NSDLD giao
hodac tiéu hao vat tw qua dinh mdc cho phép

2.2. Cach xac dinh mirc boi thwong thiét hai

e NLP lam hw hdng dung cu, thiét bi hodc c6
hanh vi khac gay thiét hai tai sdn ctia NSDLD
thi phai bdi thuweéng theo quy dinh cha phap
luat.

® NLP lam mét dung cu, thiét bi, tai san cla
NSDLD hodc tai san khac do NSDLD giao
hodc tiéu hao vat tw qua dinh mic cho phép.

2.3. Nguyén tac boi thwong thiét hai

Viéc xem xét, quyét dinh méc bdi thuwdng thiét hai
phai can ct vao 16i, mirc do thiét hai thwe té va
hoan canh thuc té gia dinh, nhan than va tai san
cua NLD.

Bo Ludt Lao ddng 2012,
Diéu130

Bd Ludt Lao ddng 2012,
Diéu 130

Bo Ludt Lao ddng 2012,
Diéu131
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2.4. Trinh tw, tha tuc yéu cau béi thwong thiét
hai d6i v&i NLD

2.5.

NSDLD phai chirtng minh dwoc 16i ctia NLD;  BdLudt Lao déng 2012,
Diéu 123
Phai c6 s tham gia cdia t& chire dai dién tap

thé lao dong tai co’ s6;

NLD phai cé méat va cé quyén tw bao chira,
nhd luadt sw hoac nguwdi khac bao chira;
trwong hop 1a ngudi dudi 18 tudi thi phai co
su tham gia clia cha, me hodc ngwoi dai dién
theo phap luét;

Viéc xt ly phai dwoc lap thanh bién ban.

Ho6 so xtr ly boi thwerng thiét hai
- Bién ban s viéc xay ra;

- Ban twdng trinh clia NLD;

- Van ban xac dinh 16i clia NLD;

- Van ban, giéy to xac dinh gia tri thiét hai do
16i ctia NLD;

- Théng bao moi hop bdi thweng thiét hai gl
NLD;

- Bién ban hop bdi thwdng thiét hai;
- Quyét dinh x& ly bdi thuweng thiét hai;

- Cac van ban c¢ lién quan khac.
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3. Ap dung phap luat trong viéc tam dinh chi
cong viéc d6i véi NLD
3.1. Ly do tam dinh chi

® NSDLD c6 quyén tam dinh chi cong viéc clia  Baludtlaoding2012,
NLD khi vu viéc vi pham cé nhibng tinh tiét Diéu129
phtrc tap, néu xét thay dé NLD tiép tuc lam
viéc sé gay kho khan cho viéc xac minh.

3.2. Thu tuc tam dinh chi cong viéc
® Buwoc 1: Lap van ban, néu rd ly do cla viéc
tam dinh chi céng viéc Bo LudtLao dong 2012,
N Dieu 129
® Buwoc 2: NSDLD trao doi voi cong doan co s&@
® Buéc 3: Néu cong doan co s& dong y thi
doanh nghiép ra Théng bao/Quyét dinh tam
dinh chi cong viéc
®  Budc 4: Giai quyét lwong tam (rng cho nguoi
lao ddng trong thoi gian tam dinh chi cong viéc
®  Budéc 5: Doanh nghiép tién hanh tam dinh chi
ngudi lao dong

3.3. Thei han tam dinh chi

Thoi han tam dinh chi cong viéc khéong dwoc
qua 15 ngay, trwvong hop dac biét cling khdng
dwoc qua 90 ngay.

B Ludt Lao dong 2012,
Diéu 129

3.4. Tién lwong trong thi gian tam dinh chi

cong viéc

Trong thoi gian bi tam dinh chi cong viéc, NLD  BdLuitLaodéng 2012,
duoc tam &ng 50% tién lwong tredc khi bi dinh  Piéu129

chi coéng viéc.



Mau Ban twdng trinh ciia NLD
CONG HOA XA HOI CHU NGHIA VIET NAM
Doc lap — Ty do — Hanh phuac

....., hgay...thang ... ném ....
BAN TUONG TRINH DIEN BIEN SU’ VIEC XAY RA

Kinh gtri: Tha trwdng (ghi tén don vi)
Ho tén:
Sinh ngay thang nam
Qué quan:
Noi & hién nay:
Trinh d0 chuyén mén dwoc dao tao:
Cong viéc chinh hién dang ddm nhiém:
Don vi dang lam viéc (phong, ban, phan xwéng........ ):
Hé sé lwong dang huéng:
Thoi didm sy viéc xay ra hodc phat hién ngay  thang  nam
Trinh tw dién bién s viéc:
Nguyén nhan dan dén sw viéc xay ra:

Can ctr quy dinh cla phap luat va néi quy lao dong clia don vi da ban
hanh, t6i nhan thay hanh vi vi pham ky luat clia t6i 4p dung theo hinh thirc
ky luat lao déng ho&c bdi thwérng trach nhiém vat chét theo diéu....

Toi hiva sé& stra chira nhitng sai 1&m, khuyét diém va khong tai pham.

Nguoi viét tweng trinh
(Ky tén)

KY LUAT LAO DONG [l []
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MAu Bién ban hop xtr ly ky luat
CONG HOA XA HOI CHU NGHIA VIET NAM
Doc lap — Ty do — Hanh phuac
....., hgay...thang ... ndm ....

BIEN BAN
X ly vi pham ky ludt lao déng

Cuoc hop xem xét xt ly vi pham ky luat lao déng ddi véi ong (ba)
b4t dau ltc..... gi... ngdy... thang.... nam......

I. Thanh phan dy hop gém:

1. Ngwoi str dung lao ddng hodc nguwdi dwgc ngwdi str dung lao ddng uy
quyén.

Ho tén:

Chtrc vu hoac chirc danh:

Theo uy quyén ngay.... thang.... nam.... (néu cé van ban uy quyén).

2. Dai dién Ban chép hanh cong doan co s& hodc Ban chép hanh lam thoi
trong don vi.

Ho tén:

Chtrc vu hodc chirc danh:

3. Buong su.

Ho tén:

Chtrc vu hodc chirc danh:

Pon vi lam viéc:

Céng viéc dang lam:

4. Cha hodc me hodc ngudi d& dau hop phap, néu dwong sy dudi 15 tudi.
Ho tén:

Chtrc danh:

Noi lam viéc hoac noi thwong tru:

5. Nguwdi bao chiva cho dwong sw (néu co).

Ho tén:
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Chtrc vu hoac chirc danh:

Don vi cbng tac.

6. Nguoi lam chirng (néu co).

Ho tén:

Chtrc vu hodc chirc danh:

Pon vi cong tac hoac noi cw tra:

7. Nguwoi dwoc ngudi stv dung lao dong moi tham du.

Ho tén:

Chtrc vu hoac chirc danh:

Bon vi cong tac:

II. N&i dung:

1. Bwong sw trinh bay ban twong trinh dién bién sw viéc (cAn ghi ré cac ndi
dung) nhw: Hanh vi vi pham, mdc dd vi pham, nguyén nhan, hinh thirc ky
luat lao dong.... trong trwedng hop dwong sy khdng co ban twong trinh thi
nguwoi str dung lao déng trinh bay bién ban sy viéc xay ra hodc phat hién.
2. Nguwdi sir dung lao dong chirng minh 16i ctia ngwoi lao dong (can ghi rd
mot s6 noi dung) nhw: Hanh vi vi pham, mdrc d vi pham, hinh thirc ky luat
lao ddng..... Treeng hop bdi thweng trach nhiém vat chét thi ghi mic do
thiét hai (tinh gia tri bang tién Déng Viét Nam), phwong thire bdi thuong....
3. Nguoi lam chirng (néu c6) can trinh bay cu thé nhirng nédi dung cé lién
quan dén s viéc xay ra.

4. Nguwoi dai dién Ban chap hanh cdng doan co sé hodc Ban chap hanh lam
thei trong don vi, nguwdi bao chiva cho dwong sw, dwong sw (can ghi rd viéc
ngwdi st dung lao ddng ching minh 16i clia ngwdi lao ddng dung hay sai
v&i quy dinh cla phap luat).

5. K&t luan cudi cling clia ngwdi st dung lao déng.

Hanh vi vi pham ky luat, mc d6 vi pham, hinh thirc ky luat lao dong. Trwdng
hop bdi thwdng trach nhiém vat chat: mirc do thiét hai, mic bdi thuong,
phwong thire bdi thuong.

6. Bao lwu y kién cla cac thanh phan tham dw (néu co).

7. Két thic cudc hop vao ldc.... gio..... ngay.... thang.... ndm.......
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Mau Quyét dinh xt ly ky luat
Tén don Vi....ooo... CONG HOA XA HOI CHU NGHIA VIET NAM
LT T / Béc lap — Tw do — Hanh phuc

....., hgay...thang ... nam ...

QUYETDINHCUA .............

(ghi ré chire vu va tén don vi)
vé viéc thi hanh ky ludt lao déng

- Céan ctr Bo Luét Lao déng 2012;

- Céan clr..... ngay.... thang.... ndm.... cta (co quan cé thadm quyén
quy dinh vé chirc ndng, nhiém vu, quyén han cta don vj).

- Céan ctr bién ban xtr ly ky luét lao dong ngay... thang... ndm...........
- Theo dé nghj cla......................

Don vi lam viéc:

Cong viéc dang lam:

Trinh d chuyén moén duwoc dao tao:
Mdrc do pham 16i:

Hinh thirc ky luat:

Diéu 2: Thoi han thi hanh ky luat lao dong ké tir ngay... thang.... nadm...
dén hét ngay.... thang.... ndm.....

Diéu 3. Quyét dinh nay cé hiéu thi hanh k& tir ngay......thang...ndm........

Diéu 4. Cac 6ng (ba) trwdng phong (ban) td chire, ké toan tai vu trong don
vi va duwong sw chiu trach nhiém thi hanh Quyét dinh nay.

Noi nhan:

- Nhw Diéu 4, Tha trwdng don vj
- Ban chap hanh cong doan co s&, PPN . £

- S& LATBXH hozc Ban quan Iy khu cong (Ky tén, dong dau)
nghiép, khu ché xuét, khu céng nghé cao

ddi v&i don vi thude cac ban quan ly

(néu ky luat theo hinh thirc sa thai).

- Lwu don vi.






